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This case was submtted for advice on whether an
enpl oyer’s layoff of all union-represented enpl oyees and
repl acenent of themw th subcontractors upon the expiration
of an 8(f) contract violates Section 8(a)(1l) and (3) of the
Act .

We conclude that the |ayoff was | awful because there is
insufficient evidence to denonstrate that the subcontracting
of unit work was discrimnatorily notivat ed.

FACTS

The Enpl oyer sells floor coverings fromits store in
Traverse City, Mchigan, and provides installation when
requested by the custoner. For decades, the Union, Local 9,
Bricklayers and Allied Craftworkers, has represented a snal
crew of enployees who install tile and marble flooring for
the Enpl oyer. A second crew, represented by the Carpenters
union, installs carpet, wood and vinyl flooring. Each unit
of enpl oyees was covered by a Section 8(f) contract, both of
whi ch expired on April 30, 2003.1

I n Decenber 2002, the Enployer was audited by the Union
for conpliance with contractual fund contributions and was
found to be about $45,000 in arrears. Around that same
tinme, the Enployer asserts that it decided to let the
contract with the Union expire and not negotiate a new one.
On February 4, the Enployer sent tinely notification to the
Union of its intention to termnate the collective
bar gai ni ng agreenent upon its expiration on April 30.

On or about April 23, the Enpl oyer gave witten
notification to both units of installation enployees that
they woul d be placed on indefinite |layoff effective Apri

1 Al dates are in 2003, except where not ed.
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30. Since then, the Enpl oyer has used a small nunber of
subcontractors to provide installation when needed.

It appears that only a small percentage of the
Enpl oyer’ s custoners desire installation. Wen a custoner
purchases flooring and requests installation, the Enployer
usual |y hands them a printed sheet containing the nanes of
several contractors for the custonmer to contact and make
their owm arrangenents. In limted circunstances, when the
custoner requests, the Enployer provides the installation
t hrough one of the contractors on the list and bills the
custoner for the cost of installation to the Enployer.

The Enpl oyer asserts that it had been | osing noney for
several years and decided to termnate its workforce and
subcontract the installation work to obtain better control
over | abor costs. According to the Enployer, subcontractors
charge by the square foot, so the cost of a job is fixed,
depending on its size. Wth enployees, if a job took |onger
than estimated, |abor costs would rise and eat into the
Enpl oyer’ s pre-cal cul ated profit.

ACTI ON

We conclude that there is insufficient evidence to
denonstrate that the subcontracting of installation work was
discrimnatorily notivated. Therefore, the Region should
dismiss this allegation of the charge, absent withdrawal .2

Al t hough an enployer may lawfully term nate a Section
8(f) relationship after the termnation of a contract, it
does not follow that it can discrininatorilg termnate the
enpl oyees, even after contract term nation. In Aut omatic
Sprinkler, the Board found direct evidence of discrimnatory
noti vati on based on enpl oyer docunments supporting
subcontracting as a nmeans to "gain control of |abor
costs, . . . elimnate | abor negotiations; . . . elimnate
costs associated with union grievances,” and "allow [the
enpl oyer] to becone conpetitive agai nst nonuni on
contractors."4 In Jack Welsh, the Board relied on enpl oyer

2 The charge al so contains a Section 8(a)(5) allegation
regardi ng the Enpl oyer’s refusal to provide the Union
information. The Region is prepared to issue conplaint on
certain aspects of that allegation.

3 Automatic Sprinkler Corp., 319 NLRB 401, 402 n.4 (1995),
enf. denied 120 F.3d 612 (6" Gir. 1997); Jack Wl sh Co., 284
NLRB 378 (1987).

4 319 NLRB at 402.
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comments that it was "getting out of the Union," and "going
open shop. ">

There is no simlar evidence of anti-Union notivation
in the present case. Rather, it appears that the Enpl oyer
deci ded to cease enploying a workforce to maintain better
control over its labor costs, and it would not have mattered
whet her that workforce was Union or not. Although,
arguably, |abor costs do flow fromthe benefits of
coll ective-bargaining, there is no evidence here that the
Enmpl oyer laid off the enpl oyees because of their Union
status, rather than its desire to cease enploying a
wor kforce. Rather, it appears that the Enpl oyer nmade a
nondi scrimnatory decision to termnate the installation
portion of its business upon the expiration of its 8(f)
contract, and the layoff of bargaining unit enployees was a
result of that decision

We further conclude that the subcontracting of
installation work was not inherently destructive of Section
7 rights. In NLRB v. Geat Dane Trailers, Inc.,® the
Suprenme Court found that certain facially neutral enpl oyer
policies mght violate Section 8(a)(3) because they are
i nherently destructive of enployee interests, even absent
evi dence of antiunion aninmus. However, an enployer policy
t hat does not disparately inpact enployees based on Section
7 activity is not inherently destructive of protected
enpl oyee rights and does not violate the Act.” Here, as in
VWalton, the evidence fails to denonstrate that the
Enpl oyer’ s decision to subcontract the installation work and
lay off unit enployees had a disparate inpact on Union
enpl oyees. The Enployer did not lay off the Union enpl oyees
in favor of non-union enployees. Instead, it termnated the
installation portion of its business and no | onger enploys a
wor kf orce of installers. Since there is no evidence of
di sparate inpact based on Union affiliation, we could not
argue that the Enployer’s actions were inherently
destructi ve.

5> 284 NLRB at 378.
6 388 U.S. 26, 33-34 (1967).

7 See Walton & Co., 334 NLRB 780, 784 (2001) (enployer
policy of refusing to hire applicants with a history of

recei ving higher wages than the enpl oyer’s was not

i nherently destructive because the record evidence failed to
indicate a disparate inpact on union applicants).
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Therefore, the Region should dismss this allegation of
the charge, absent w thdrawal .

B.J. K
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